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Bu konu ile ilgili TUSEV’in gorisleri

incelemeniz halinde goriilecegi tizere TUSEV’in lizerinde calismalar yaptigi ve karar
makamlarina sundugu dernek ve vakif mevzuatlari ile 6rglitlenme 6zgurligine iliskin
Onerilerin bircogu AB Uyum Paketleri cercevesinde dikkate alinarak ilgili mevzuatta
degisiklikler yapilmistir.

Ancak bu raporun genelinde Genel Degerlendirme boélimiinde tekrar ifade edildigi
Uzere siyasi ve hukuki sistemlerde yapilan genis kapsamli degisikliklere ragmen, sivil
toplum kuruluslarini ilgilendiren konularda yapilmasi gereken degisiklikler hala
bulunmaktadir:

1. Orgutlenme 6zgirlugu kirtasiyecilik ve asiri birokrasi nedeniyle beklenilen
rahathda kavusturulamamistir, bu husus diizeltilmelidir;

2. Vakiflara da asgari derneklerinki kadar uluslararasi iliskilerde rahathk
getirilmelidir;

3. Uygulama vyavas ve bolgesel farkhliklar gostermektedir. Sivil toplum
kuruluslarinin rahatsizliklari giderilmelidir;

4. Kamu gorevlilerinin ve sivil toplum kuruluslari yoneticilerinin hizla egitilmesine
ihtiyag vardir;

5. Medeni Kanun’daki degisikliklere ragmen vakif ve dernek kurumu arasinda var
olan uygulama ve mevzuat farkliliklarinin giderilmesi gerekmektedir;

6. 4854 sayili Bazi Kanunlardaki Cezalarin idari Para Cezasina Dénustiirilmesine
Dair Kanun’un 33 lncli maddesi ile 2908 sayili Dernekler Yasasi’nin 75 inci, 78
inci ve 86 Inc maddelerinde belirtilen agir para cezalarinin idari para
cezalarina cevrilmesi ile dernekler tamamen koseye sikistirilmis olup, bu da
orgltlenme ozgurligine vurulmus bir darbedir. Mutlaka yeniden go6zden
gecirilerek hafifletiimesi gerekmektedir;

7. Vakiflar Genel Madurligi’nun vakiflar Gzerindeki vesayet yetkisi aynen devam
etmektedir. Bu husus dizeltilmelidir;

8. Kamu vyarari kriterlerinden hi¢ s6z edilmemekte, dernek ve vakiflari adeta
sistem disina iten ve mutlak ayricalik yaratan bu konu ele alinmalidir;

9. Sivil toplum kuruluslarini (vakif ve dernek) ilgilendiren mali mevzuatin da ele
alinmasi gerekmektedir.

Bu konularin ¢6ziimlenmesi ve AB standartlarina uygun bir diizeye getirilmesi icin
TUSEV, Uluslararasi STK Hukuk Merkezi (International Center for Non Profit Law) ve
Avrupa Vakiflar Merkezi (European Foundation Center) ve konunun uzmanlari ile
birlikte calismaktadir.
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Orgiitlenme Ozqiirliigii ve Dernekler Yasasi

TCK’nin ifade 6zglrliginid tanimlayan 159 uncu maddesinde yapilan degisiklikle
kamu kuruluslarina karsi kasitsiz islenen hakaret sucuna artik ceza verilmeyecektir.
TCK’nin 312 inci maddesiyle, Anti Teror Yasasi, Basin Yasasl, Siyasi Partiler Yasasi ve
Dernekler Yasasi’nda yapilan degisikliklerle de ifade ve orglitlenme 6zglrlikleri ile
basin ve yayin Uzerindeki bazi kisitlamalar kaldiriimistir.

The change made to Article 159 of the Turkish Penal Code means that the expression
of opinion without the “intention” of “insulting” public institutions will no longer face
criminal sanction. Changes to Articles 312 of the Penal Code and to the Anti-Terror
Law, the Press Law, the Law on Political Parties and the Law on Associations eased
certain restrictions on freedom of expression, association, the press and
broadcasting.

Cumhurbaskani tarafindan veto edilmesini miteakip Mayis ayinda parlamentoda
yeniden kabul edilen Basin Yasasi’ndaki bazi kisitlamalar Agustos ayinda cikarilan
paketle kaldirilmistir. Buna ragmen vyazarlarin, gazetecilerin ve yayincilarin
cezalandiriilmalari devam etmektedir.

The August package removed some restrictions in the law on broadcasting which had
been readopted by Parliament in May following the president's veto. However the
prosecution of writers, journalists and publishers has continued.

Orgiitlenme 6zgirliigi alaninda kat edilen gelismelerle, Dernekler Yasasi’nda
degisiklikler yapilarak bazi kisitlamalar kaldirilmistir. Buna ragmen dernekleri
kisitlayici diizenlemeler hala mevciut bulunmaktadir.

Progress has been made in the area of freedom of association where the law on
associations has been modified and some restrictions lifted. Various grounds for
banning associations remain, however.

Orgiitlenme 6zgirliigi baglaminda kisitlamalarin hafifletiimesine ragmen dernekler
hala hantal prosedirlerle calismaktadirlar. Derneklere ve 6zellikle de insan haklari
savunucularina karsi kovusturmalarin devam ettigi gorilmektedir.

As regards freedom of association, some restrictions have been eased, but
associations still experience cumbersome procedures. Cases of prosecution against
associations and particularly human rights defenders continue to occur.
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Onceden izin alinmasi da dahil genel anlamda Dernekler Yasasi’nin kisitlayici 6zelligi
devam etmektedir. Turkiye'deki yabanci dernekler belirli kisitlamalara ve siki
denetimlere tabidir.

The generally restrictive character of the Law on Associations remains, including the
prior authorisation system. Foreign associations in Turkey are subject to certain
limitations and strict controls.

Bununla birlikte Turkiye siyasi kriterlere tam olarak uymamaktadir. Oncelikle
reformlar bu raporda belirtildigi Uzere temel hak ve oOzgirliuklerin tam olarak
kullanilmasinda énemli sinirlamalan icermektedir. ifade 6zgurligiu konusunda,
ozellikle basin ve yayin haklari, gosteri ve 6rgitlenme haklari, din ve yasal hak arama
ozgirlikleri de dahil olmak tizere 6nemli kisitlamalar halen mevcut bulunmaktadir.

Nonetheless Turkey does not fully meet the political criteria. First, the reforms
contain a number of significant limitations, which are set out in this report, on the
full enjoyment of fundamental rights and freedoms. Important restrictions remain,
notably, to freedom of expression, including in particular the written press and
broadcasting, freedom of peaceful assembly, freedom of association, freedom of
religion and the right to legal redress.

ikinci olarak, bircok reformlarin Avrupa standartlarina uygun yénetmeliklerin veya
diger idari olcltlerile mutabakat olmasi gerektirmektedir. Bu olcilitlerden bazilarinin
tanitilmis olmasina ragmen, bazilari hennliz hazirlanmis degildir. Bunlarin etkili
olabilmesi icin reformlarin ylriitme ve yargl organlarinca tim ulke genelinde farkl
diizeylerde uygulamaya gecirilmesi gerekmektedir.

Secondly, many of the reforms require the adoption of regulations or other
administrative measures, which should be in line with European standards. Some of
these measures have already been introduced and others are being drawn up. To be
effective, the reforms will need to be implemented in practice by executive and
Judicial bodies at different levels throughout the country.

Dernek kurma 6zgurliigune iliskin olarak, dordinci ve yedinci reform paketleri ile
yapilan degisikliklerle mevcut kisitlamalar gevsetilmistir. Ancak, herhangi bir irk,
sosyal sinif, din ve mezhep, bolge veya diger azinlk gruplarina dayanarak dernek
kurulmasina dair 6nemli kisitlamalar halen mevcuttur. Yapilan degisiklikler,
derneklerin karsilastiklari temel sorunlarin ¢6ziimine iliskin kabul edilen ve acik bir
cerceve cizememektedir.
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As regards freedom of association, restrictions were eased following amendments
under the fourth and seventh reform packages. However, significant limitations
remain, including in relation to the establishment of associations on the basis of race,
ethnicity, religion, sect, region, or any other minority group. Changes did not lead to
the adoption of a clear framework addressing the main problems faced by
associations.

Dordiincii reform paketiyle Dernkeler Yasasi’nda yapilan degisikliklerle, derneklerin
resmi olmayan yazismalarinda herhangi bir dili kullabilmelerine ve tlizel kisilerin de
(gercek kisilere ilaveten) dernek Uyesi olmalarina olanak saglanmistir. Duyurularin
yapilmasi ve yayinlarin dagitilmasi konusundaki uygulamalar kolaylastiriimistir. Bu
belgelerin kopyalarinin dagitilmadan 6nce savcilik dahil olmak tizere ilgili kuruluslara
verilmesi zorunlulugu kaldiriimistir.

The Law on Associations has been amended under the fourth reform package,
enabling associations to use any language in their non-official correspondence and
allowing legal entities (in addition to individuals) to become members of associations.
Restrictions on making announcements or distributing publications have been eased.
The obligation to forward copies of these documents to the relevant authorities prior
to distribution, including to the public prosecutor, has been removed.

Agustos 2002 reform paketinde 6n goruldugi izere Agustos 2003’te Dernekler Daire
Baskanhgi kurularak, daha 6nce Emniyet Genel Mudurligi’nce yiratulen goérevlerin
devri saglanmistir.

As foreseen in the August 2002 reform package a Department of Associations was
established in August 2003 to perform tasks hereto entrusted to the Directorate
General of Security.

illerdeki mulki amirlerin dernek ilanlarina, duyurularina ve diger vyayinlara el
koyulmasi yonindeki kararlari bundan boyle, 48 saat icerisinde hakim onayina tabi
tutulacaktir. Boyle bir onayin olmamasi durumunda karar gecersiz sayilacaktir.

Any decision taken by the provincial administrative authorities regarding the
confiscation of associations’ declarations, announcements, and other publications is
now subject to confirmation by a judge within 48 hours. In the absence of such
confirmation, the decision is invalidated.




AB 2003 ilerleme Raporun Dernek ve Vakiflarimizi iliskin Maddeler
TUSEV Kasim 2003

Yedinci reform paketiyle belli suclardan hikim giymis kisilerin veya mahkeme
karariyla kapatilmis siyasi parti ya da dernegin daha once lyesi olanlarin dernek
kurmalarinin oniindeki engeller hafifletilmistir. Yiuksek ogretim oOgrencileri sadece
egitimle ilgili degil sanat, kiltir ve bilimle ilgili dernekler de kurma hakkini
edinmislerdir.

The seventh package also eased the restrictions on the establishment of associations
by people convicted for certain crimes, and for those who had previously been
members of an association or political party that was closed down by a court
decision. Higher education students are now entitled to establish associations that
not only relate to educational and recreational matters, but also to art, culture, and
science.

Ancak dernekler, birolarinin kapatilmasi ve faaliyetlerinin askiya alinmasi gibi
durumlarda halen sorunlarla karsilasmaktadirlar. Uygulamada dernekler hala yabanci
dernek ve uluslararasi kuruluslarla is birligi yaparlarken ve 6zellikle de kaynak elde
etme konusunda buytk zorluklar yasamaktadirlar.

However, associations face problems with respect to closure of offices and branches
and suspension of activities. In practice, they still experience considerable difficulties
in co-operating with foreign associations and international bodies, including the
receipt of funds.

insan haklari kuruluslari ve savunucular hakkinda bircok dava aciimistir. Bu davalarin
cogunlugu beraat veya cezanin para cezasina cevrilmesi ya da ertelenmesi ile
sonuclanmakta ise de, insan haklari savunuculari, bu kadar sayida dava acilmasinin
yetkililer tarafindan yapilan bir taciz oldugunu disiinmektedirler. Halihazirda insan
haklari savunuculari aleyhine acilmis besyiiz dava oldugu tahmin edilmektedir.

Human rights organisations and defenders have had numerous court cases brought
against them. Although the majority of cases have resulted in acquittals or the
sentence being commuted to a fine or suspended, human rights defenders feel that
the number of cases amounts to harassment by the authorities. It is estimated that
there are currently 500 cases pending against human rights defenders.

Mayis 2003 tarihinde, insan Haklari Dernedi’nin Ankara Subesi’nde Ankara Devlet
Guvenlik Mahkemesi tarafindan TCK 169uncu maddesine dayandirilarak verilen bir
talimat Gizerine Ankara Emniyet Mudurligi Terorle Micadele Subesi tarafindan arama
yapilmistir. Bu arama esnasinda bilgisayarlarin hard-disklerine, video kasetlere,
CD’lere, belgelere ve kayit defterlerine el koyulmustur. Henliz bir dava acilmamistir.
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In May 2003 the headquarters and offices of the Human Rights Association’s Ankara
branch were searched by the Anti-Terror Branch of the Ankara Security Directorate
after a warrant was issued by the Ankara State Security Court, reportedly on the basis
of Article 169 of the Penal Code. During the search the hard discs of computers,
video cassettes, CDs, documents and registration books were confiscated. No lawsuit
has yet been issued.

Vakiflar Kahunu

Medeni Kanun ve Vakiflar Kanunu’nda yapilan degisiklikler sonucunda, Tirk dernek
ve vakiflari bundan boyle yurtdisinda sube acabilecekleri gibi, uluslararasi ve yabanci
kuruluslara da katilabileceklerdir. Bu (uluslararasi ve yabanci) kurumlarin Tirkiye’de
faaliyet gdstermesi ve sube acmasi ise icisleri Bakanh@r’nin ve Disisleri Bakanligi’na
danisarak verdigi izin cercevesinde miimkiin olmaktadir.

Following amendments to the Civil Code and the Law on Foundations, Turkish
associations and foundations can now open branches abroad and join international or
foreign bodies. These are now permitted to operate and to open branches in Turkey
after receiving permission from the Ministry of the Interior in consultation with the
Ministry of Foreign Affairs.

Bir olumlu gelisme, Ankara Devlet Guvenlik Mahkemesi’nin Mart 2003 tarihinde bazi
Alman vakiflari ve sivil toplum kuruluslari temsilcileri aleyhine “ulusal birlik ve tlkenin
laik yapisi aleyhindeki eylemlere istirak” iddialariyla acilmis olan davadaki davalilarin
beraatine karar vermesi olmustur.

A positive development has been the Ankara State Security Court judgment of March
2003 acquitting defendants in connection with the court case launched against
German foundations and NGO representatives for allegations of ‘involvement in
activities against the national unity and secular structure of the country’.

Miilkiyet haklarina iliskin olarak, Vakiflar Kanunu dordinci reform paketi
cercevesinde degistirilmis ve Ocak 2003 tarihinde bir yonetmelik cikarilmistir. S6z
konusu yonetmelik ile, vakiflarin gayrimenkul edinmeleri ve bunlarin tescil
ettirilmeleri icin Bakanlar Kurulu’'ndan izin alinmasi (Ekim 2002 tarihli 6nceki
yonetmelik geregi) gerekliligi kaldiriimistir. Bundan boyle, s6z konusu izin Vakiflar
Genel Madirligia’nden alinacaktir, ancak Yonetmelik “gerekli gorilen hallerde” ilgili
Bakanhklar ve kamu kurumlarina danisiimasini da 6ngdrmektedir. Altinci reform
paketi ile, azinlik vakiflarinin gayrimenkullerinin tescil edilmesine yonelik basvuru
slresi 6 aydan 18 aya uzatilmistir.
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As regards property rights, the Law on Foundations was amended as part of the
fourth reform package and a Regulation was issued in January 2003. The Regulation
removed the need for foundations to obtain permission from the Council of Ministers
in order to acquire, dispose of and register properties (as required by an earlier
regulation issued in October 2002). Permission is now required from the Directorate
General of Foundations, though the Regulation also provides for consultation with
relevant Ministries and public institutions “when it is deemed necessary’. The sixth
reform package extends the deadline for the registration of minority foundations’
properties from six to eighteen months.

Ocak ayi yonetmeligi hala sadece misliiman olmayan cemaat vakiflarina atifta
bulunmaktadir. Bununla, katolik ve protestan topluluklar dahil olmak lizere vakif
kuramayan tim dini topluluklar, kapsam disi tutulmaktadir. Ayrica, yonetmelige
eklenmis olan ve 160 adet azinhk vakfini kapsayan listede bulunmayan vakiflar
gayrimenkullerini tescil ettiremeyeceklerdir.

The January Regulation still only refers to non-Moslem foundations. This excludes all
religious communities which are not able to establish foundations, including the
Catholic and Protestant communities. In addition, foundations not included in a list of
160 minority foundations annexed to the Regulation are not able to register
properties.

Misliiman olmayan dini topluluklarin 6nemli bir endisesini de, el koyulmus
gayrimenkuller sorununun ele alinmamasi olusturmaktadir. S6z konusu topluluklarin
bir hukuki statiisi bulunmadigindan, gayrimenkuller siirekli olarak el koyulma riski
tasimakta ve hukuki yollarla geri alinmasi cabalari engellerle karsilasmaktadir. Rum -
Ortadoks toplulugu, el koyulmus olan bazi gayrimenkullerin milkiyetini geri
kazanmak icin AiIHM’e basvurmustur.

The question of confiscated properties, which is a major concern of non-Moslem
religious communities, has still not been addressed. Given these communities’ lack of
legal status, their properties are permanently at risk of being confiscated and
attempts to recover property by judicial means encounter numerous obstacles. The
Greek Orthodox community in particular, has recently resorted to the ECtHR in order
to regain possession of some of its seized property.

Gayrimenkullerin tesciline iliskin olarak vakiflar biyiik zorluklarla karsilasmaktadir.
Resmi kaynaklar, 116 vakfin toplam 2234 basvuruda bulundugunu, ancak bunlarin
cogunlugunun kamu kurumlari yahut 6zel sahislar adina kayitli olmasi (622) veya
tamamlanmak Uzere basvurunun geri gonderilmesi (910) nedeniyle kabul
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edilmedigini belirtmektedir. Yukarida belirtildigi Gzere, Tirk makamlari hala Institut
de Prétres Francais’e ait bir arazinin intifa hakkinin ve ayrica kar amaci ile kiraya
verme hakkinin saglanmasina iliskin olarak AiHM’de Aralik 2000 tarihinde varilan
dostane ¢6ziimi yerine getirmemistir.

With regard to the registration of property, foundations have encountered significant
difficulties. Official sources state that 116 foundations have made a total of 2 234
applications, of which the majority were either found to be inadmissible because they
were registered in the names of public institutions or private individuals (622), or
were ‘returned to the applicant for completion” (910). As referred to above, the
Turkish authorities have not implemented the settlement reached in December 2000
at the ECtHR granting the Institut de Prétres Francgais the right to usufruct of a plot of
land and the buildings thereon, and the right to rent the land for profit making
pUrposes.

Dini vakiflar, 6zerkliklerini énemli 6lcide kisitlayan Vakiflar Genel Midirligi’nin
mudahalelerine maruz kalmaya devam etmektedirler. Bu miidahaleler bazen bu
vakiflarin yetkililerinin gorevden alinmasi ile varlik ve muhasebe yonetimlerine
karisiilmasi seklinde de olabilmektedir.

Religious foundations continue to be subject to the interference of the Directorate
General of Foundations, which considerably limits their autonomy. This includes the
possibility of dismissing their trustees, and of intervening in the management of their
assets and accountancy.

Resmi kaynaklara gore 2001 ila 2003 vyillarini kapsayan dénemde 406 vakif
feshedilmistir. Vakif yonetimlerinin seciminde sorunlarla karsilasiimakta, secimlerin
gerceklestiriimemesi de vakfin kapatilmasiyla sonuclanabilmektedir. Vakif yonetimi
secimlerinde bazen oy verecek (uyeler ilgili vakfin hizmet belgesinin disina
tasinmislarsa oy verememektedirler. Secimlerin bu ve bunun gibi sebeplerle
zamaninda  gerceklestiriimemesi, vakif mallarina el koyulmasina neden
olabilmektedir. Bunun 6niine gecebilmek icin bazen vakif hizmet bdlgelerinin sinirlari
genisletilmekte, ancak vakiflarin cok buayik bir bolimia bdyle imkanlardan
faydalanamamaktadir.

Official sources state that between 2001 and 2003 406 foundations were dissolved.
The boards of foundations encounter particular problems with respect to elections,
which if not held can threaten their existence. As boards require an electorate in the
catchment area surrounding the foundation, and electors may have moved out of
these areas over time, it is not always possible to hold the elections. If elections are
not held in due time, property confiscation may be the result. There are a few
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examples of catchment areas being enlarged to accommodate this problem, but the
vast majority of foundations have not been able to benefit from these changes.

Raporun sonundan madde 6zetleri

Temelde bazi olumlu gelismelere ragmen reformlarin uygulanmasinin sinirli sayida
olumlu etkileri olmustur. Simdiye kadar uygulamalar yavas ve diizenli yurumektedir.

Turk hikimetinin Kopenhag siyasi kriterlerine uymanin esas hedefleri oldugunu ve
bunun gelecek yil Aralik 2004’te Avrupa Konseyi’nin Tirkiye ile gecis sureci
muzakerelerine baslanabilmesi icin bir adim oldugunu tekraren beyan etmistir.

Genel olarak, Turkiye gectigimiz oniki ay icinde Kopenhag siyasi kriterlerinin yerine
getirilmesine yonelik 6nemli bir ilerleme teskil eden yasama alaninda daha etkin caba
gostermistir. Tlrkiye yarginin bagimsizliginin ve isleyisinin glclendirilmesi, temel
ozgurluklerin (6rgiitlenme, ifade ve din) kullaniminin toplu bir ¢ercevede ele alinmasi,
sivil - asker iliskilerinin Avrupa’daki uygulamalara yakinlastirilmasi, Giiney Dogu’daki
durum ve kiltirel haklar konusuna 6zel 6nem vererek bu raporda alti cizilen
hususlari dikkate almalidir. Turkiye, Turk vatandaslarinin Avrupa standartlarindaki
insan haklari ve temel 6zgurliklerden yararlanmasi agisindan reformlarin tam ve etkin
bir sekilde uygulanmasini saglamahdir.

In spite of some positive developments on the ground, the reforms have produced
limited practical effects. So far, implementation has been slow and uneven.

The Turkish government has declared repeatedly that its main objective is to meet
the Copenhagen political criteria in time to allow a positive assessment by the
Commission next year and thereby pave the way for a decision by the European
Council in December 2004 to start accession negotiations with Turkey.

Overall, in the past 12 months Turkey has made further impressive legislative efforts
which constitute significant progress towards achieving compliance with the
Copenhagen political criteria. Turkey should address the outstanding issues
highlighted in this report, with particular attention to the strengthening of the
independence and the functioning of the judiciary, the overall framework for the
exercise of fundamental freedoms (association, expression and religion), further
alignment of civil-military relations with European practice, the situation in the
Southeast and cultural rights. Turkey should ensure full and effective implementation
of reforms to ensure that Turkish citizens can enjoy human rights and fundamental
freedoms in line with European standards.
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